N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF WEST VI RG NI A

STEPHEN T. VOGRI N,
Pl aintiff,

V. Civil Action No. 5:98CV117
( STAMP)

BUREAU OF ALCOHOL, TOBACCO

AND FI REARMS, UNI TED STATES

OF AMERI CA,

Def endant .

VEMORANDUM OPI NI ON AND ORDER
GRANTI NG DEFENDANT DEPARTMENT OF TREASURY,
BUREAU OF ALCOHOL, TOBACCO AND FI REARMS' S

MOTI ON TO DI SM SS,
GRANTI NG PLAI NTI FF STEPHEN T. VOGRIN S
MOTI ON TO SUPPLEMENT THE RECORD
AND VACATI NG TRI AL PROCEEDI NGS

Pendi ng before this Court is a nmotion to dism ss or, in the
alternative, a notion for sunmary judgnment (“notion to disni ss”)
filed by defendant Department of Treasury, Bureau of Al cohol,
Tobacco and Firearns (“BATF”) pursuant to Rules 12(b)(1),
12(b)(6) and 56 of the Federal Rules of Civil Procedure by which
def endant BATF seeks dismssal of all clainms filed by the
plaintiff Stephen T. Vogrin (“Vogrin”) in his amended conpl ai nt
for lack of subject matter jurisdiction. Defendant BATF filed
a menorandum of law in support of its notion to dismss.
Plaintiff Vogrin has filed his response to defendant’s notion to
di sm ss and defendant has filed its reply to the plaintiff’'s
response to the notion to dism ss.

This Court has reviewed the applicable | aw and nenoranda in

support of and in opposition to the pending notion and finds



t hat defendant’ s notion to dism ss should be granted pursuant to
Fed. R Civ. P. 12(b)(1) for lack of subject matter jurisdiction
and that the non-jury trial proceedings conducted in this case
shoul d, therefore, be vacated.!?

| . Procedural History

On Decenber 16, 1998, plaintiff Vogrin filed an Anended
Conpl ai nt all eging that defendant BATF viol ated provisions of
t he Freedom of Information Act, 5 U S.C. 8§ 552, and the Privacy
Act, 5 U.S.C. 88 552(a)(g)(1)(A), (B), (C, and (D). Although
the United States of America is named in the caption, the
Departnment of Treasury, Bureau of Alcohol, Tobacco and Firearns
is the only proper party defendant in this civil action. See 5
US.C 8 8 552 and 552(a). Wth respect to the Freedom of
| nformation Act (“FOA”) claim plaintiff Vogrin alleged that
def endant BATF failed to respond to his FO A request in atinmely
manner . As to the Privacy Act clainms, plaintiff Vogrin had
initially identified six docunments prepared bet ween Decenber 15,
1993 and March 28, 1995, which docunents allegedly constituted
a violation of the Privacy Act. As to these docunents,

plaintiff Vogrin all eged that defendant BATF failed to naintain

! Following the non-jury trial in this civil action,
plaintiff Vogrin filed a nmotion to supplenent the record, and
menor andum i n support thereof, to add plaintiff’s Exhibit 43, a
subpoena dated April 22, 1996 i ssued to Mark Swartswel der by the
United States Departnent of Labor, O fice of Wbrkers
Conpensation Prograns, to which defendant BATF has filed no
response. Although the trial proceedings are vacated by this
order, this Court, for purposes of making a conplete record,
GRANTS plaintiff’s notion to suppl enent the record.
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these records in an accurate manner, inproperly disclosed the
records which BATF knew were inaccurate, refused to allow
plaintiff Vogrin access to these records, and refused to anmend
t he records.

Def endant BATF then filed a nmotion to dismss or, in the
alternative, a notion for summary judgnment (which is a different
nmotion than the notion before this Court at this tine). |In that
mot i on, defendant BATF clainmed that plaintiff Vogrin s anended
conpl ai nt shoul d be di sm ssed because his clains were noot, tine
barred, failed to state a cause of action upon which relief
coul d be granted, were precluded by the Civil Service Reform Act
or were filed prior to the exhaustion of his adm nistrative
remedi es.

Wth respect to that earlier notion to dismss, this Court,
by a letter dated February 15, 2000, dism ssed plaintiff’s FO A
cl ai m because of his failure to exhaust adm nistrative renedies
and because his clainms were npot. This Court also dism ssed
plaintiff’s Privacy Act <clains filed wunder 5 U S.C. 88§
552(a)(g)(1)(A) and (B) because of plaintiff Vogrin's failure to
exhaust his admnistrative renedies. Further, this Court
di smi ssed plaintiff Vogrin's clainmns filed under 5 U S.C. 88
552(a)(g)(1)(C) and (D) as to those records specifically
identified in the Amended Conpl ai nt because those clainms were

ti me barred.



However, this Court did not, at that time, dism ss plaintiff
Vogrin's Privacy Act claims nmade pursuant to 5 U S.C 88
552(a)(9g)(1)(C) and (D) as to certain docunents that plaintiff
al |l eged he did not know about or have reason to know about prior
to two years before this civil action was filed. Ther ef ore,
plaintiff was permtted to pursue his Privacy Act clains under
88 552(a)(g)(1)(C and (D) as to those “private files” and
diary notes that were maintained by plaintiff Vogrin's
supervi sor at BATF. Plaintiff seeks damges for alleged
violations of the FO A and Privacy Act, contending that the
above-nmenti oned records are i naccurate, inconplete, untinely, or
irrelevant and that these records affected him psychologically
causing him stress, anxiety, and depression. Plaintiff clains
t hat because of these psychol ogical injuries, he has been and
will continue to be unable to work.

After this Court issued its rulings on February 15, 2000
regarding the dispositive notions pending before it at that
time, the Court then proceeded to conduct the schedul ed non-jury
trial as tothe remaining clainms. On February 22, 2000, the day
before the trial, defendant BATF, during a tel ephone conference
with this Court and plaintiff Vogrin, raised for the first time
the contention that this Court | acked subject matt er
jurisdiction to hear plaintiff Vogrin's clainms because these
claims were precluded by the Federal Enployee’s Conpensation Act

(“FECA"), 5 U.S.C. 8§ 8101, et seq. This Court proceeded to



conduct the trial subject to giving defendant BATF the right to
submt a notion on the | ack of subject matter jurisdiction issue
subsequent to the trial

1. Facts

Plaintiff Vogrin was enpl oyed as an agent for defendant BATF
beginning in July 1978. From July 1978 to May 1993, Vogrin was
assigned to the Weeling field office of BATF. Fol | owi ng an
Internal Affairs investigation in 1992, Vogrin was placed on
restricted duty. Vogrin's enploynent was subsequently
term nated by BATF in May 1993 because of his involvenent in
certain wunreported outside enploynent activity and other
violations. Vogrin then appealed his term nation to the Merit
Systens Protection Board which reduced his termnation to a
si xty-day suspension and awarded him back pay and other
benefits. Vogrin then returned to work at the BATF office in
Wheel ing in October 1993.

Plaintiff Vogrin clainms that upon returning to the BATF
office in Weeling, he began to experience harassnent and
di sparate treatnent by his BATF supervisor. Vogrin clains that
as a result of this treatnent, he becane unable to work because
of stress, anxiety, and depression. Vogrin then filed a claim
for FECA benefits. |In that claim he naintained that because he
had recei ved i naccurate records and was subject to nmultiple acts
of harassment by his BATF supervi sor, he sustained “work-rel ated

stress anxiety and severe depression.” See Def.’s Mdt. to



Dismss, Ex. B, “Notice of Occupational Disease and Claim for
Conpensation.”

Plaintiff Vogrin attached to his FECA claimthe March 6,
1995 report of Dr. Charles WIlliam Hewitt, a Wheeling, West
Virginia psychol ogi st. In that report, Dr. Hewitt indicated
that plaintiff Vogrin was suffering from Major Depression,
Dysthm a, and Generalized Anxiety Disorder. See Def.’s Mdt. to
Dismss, Ex. B, “Psychol ogical Report” at 13. It is Dr.
Hewi tt’'s opinion that the above-stated conditions were due to
Vogrin's work conditions at the Wheeling field office of BATF.
Plaintiff Vogrin also attached to his FECA claima statenent in
support of that claim See Def.’s Mdt. to Dismss, Ex. B,
“Answers to Questions 1 and 2.7 In his statement, plaintiff
Vogrin identified the events that he attributed as the cause of
hi s psychol ogi cal problems. These events included certain md-
year evaluations that he received in Decenmber 1993, January
1994, March 1994, August 1994, and Decenber 1994. He al so
descri bed an October 1993 neeting in Philadelphia with his
supervi sor Robert G aham involving the possibility of an
unaut hori zed wiretap. In his statenment, plaintiff Vogrin
claimed that his “stress nounted and becanme conpounded by the
mul ti ple acts of harassnment until culmnating in my inability to
physically and mentally work with the ATF who has caused all of

t hese conditions.” See id. at 18.



I n Septenber 1995, plaintiff Vogrin' s FECA cl ai mwas deni ed
on the grounds that the evidence failed to showthat the cl ai ned
condition occurred in the course of his duty. See Def.’s Modt.
to Dismss, Ex. C. Plaintiff Vogrin then requested a hearing on
t hat decision which was held in April 1996. Again, plaintiff
Vogrin's FECA cl aimwas denied. See Def.’s Mot. to Dismss, EX.
D. Plaintiff Vogrin then appeal ed the decision of the hearing
representative and in March 1998, plaintiff Vogrin's FECA claim
was granted and he was awarded FECA benefits as to his
psychol ogical injury. See Def.’s Motion to Dismss, Ex. E

After he received his FECA benefits award, plaintiff Vogrin
filed his Amended Conplaint in this Court. In that Anmended
Conmpl aint, plaintiff Vogrin identified docunments provided to him
by his BATF supervisor between Decenmber 1993 and March 1995.
These documents were the same docunents plaintiff Vogrin cited
as the cause of his psychological injuries in connection with
his FECA claim Plaintiff Vogrin alleged that each of these
docunments were inaccurate, i nconpl et e, unti nel vy, and/ or
irrel evant and that these docunents affected his psychol ogi cal
condition causing him stress and depression. Plaintiff Vogrin
al so maintained that, in addition to these docunents, certain
“private files” and diary notes received through discovery in
this civil action and which were mintained by his BATF
supervi sor were also the cause of his psychol ogical injuries.

Plaintiff Vogrin seeks danmages under the Privacy Act for these



injuries. In support of his FO A and Privacy Act clains in this
civil action, plaintiff Vogrin provided BATF with two reports
fromDr. Hewitt. The first report was the same report subnmtted
by plaintiff Vogrin as part of his FECA claim The second
report, dated March 2, 1999, was a report in which Dr. Hew tt
restated his opinion expressed in his earlier report. See
Def.’ s Motion to Dismss, Ex. F.

Plaintiff Vogrin also provided defendant BATF with the
report of Robert M Wettstein, MD., a psychiatrist, dated
February 18, 1998. See Def.’s Mot. to Dismss, Ex. G Dr .
Wettstein had performed a psychiatric exam nation and eval uati on
of plaintiff Vogrin with respect to his FECA claim Dr .
Wettstein's opinion was that Vogrin's “psychiatric disorders”
were related to his work at BATF.

Finally, plaintiff Vogrin provided the defendant BATF with
a nore recent report fromDr. Hewitt dated February 22, 2000.
See Def.’s Mot. to Dismss, Ex. H Dr. Hewitt notes in that
report that he has now been nade aware of the “private files”
and diary notes of Vogrin's supervisor at BATF. Dr. Hewitt’'s
nost recent diagnosis is that plaintiff Vogrin “continues to
suffer from Maj or Depression, Recurrent; Dysthym a; CGeneralized
Anxi ety; with Residuals of Post-Traumatic Stress Disorder-1|ike
Synptons and Paranoi d-1i ke Synptons.” Dr. Hewitt’s nost recent
prognosis is that “M. Vogrin has a fair prognosis provided he

can sever ties and contacts with ATF and the Departnent of



Labor.” Regarding enployability, Dr. Hewitt’s opinion is that
“M. Vogrin is currently not enployable in any recognized
segnent of the job narket. He will be enployable after
subst anti al rem ssion of current and heretofore chronic
synptomat ol ogy.” Dr. Hewitt states, regarding causation, that
“M. Vogrin's psychol ogical/psychiatric conditions, including
Depressi on, Anxiety, Synmptons of Post-Traumatic Stress Di sorder,
and Paranoid Synptons were caused by his negative experiences
whi | e enpl oyed by ATF and subsequent experiences and revel ati ons
regardi ng his enpl oynent.”

The above facts as presented by defendant BATF in its second
motion to dismss, now pending before this Court, are not

di sputed by the plaintiff Vogrin in his response to this notion.

[11. Standards
The burden of proving subject matter jurisdiction on a
nmotion to dismiss is on the plaintiff, the party asserting
jurisdiction. Atrial court may consi der evidence by affidavit,
deposition, or live testinony w thout converting the proceedi ng

to one for summary judgnment. Adanms v. Bain, 697 F.2d 1213, 1219

(4th Cr. 1982); Mns v. Kenp, 516 F.2d 21 (4th Cr. 1975). A

| ack of subject matter jurisdiction may be asserted at any tine
by any interested party either in the formof the answer or in
the formof a suggestion to the court prior to final judgnent.

5A Charles Alan Wight & Arthur R MIler, Federal Practice and




Procedure 8§ 1350, at 201-02 (2d ed. 1990). \here a defendant
nmoves for dism ssal for |ack of subject matter jurisdiction, as
well as on other grounds, “the court should consider the Rule
12(b) (1) challenge first since if it nmust dism ss the conplaint
for lack of subject matter jurisdiction, the acconpanying
defenses and objections become nmpot and do not need to be

determ ned.” Rhul en Agency., Inc. v. Alabam Ins. Guaranty

Assoc., 896 F.2d 674, 678 (2d Cir. 1990) (quoting 5 C. Wi ght

and A. MIller, Federal Practice and Procedure 8 1350, p. 548

(1969)). Because the court’s very power to hear the case is at
issue in a Rule 12(b)(1) motion, the trial court is free to
weigh the evidence to determne the existence of its
jurisdiction. No presunptive truthfulness attaches to

plaintiff’ s all egations, and the existence of disputed materi al

facts will not preclude the trial court from evaluating for
itself the nerits of jurisdictional clains. See Materson v.
St okes, 166 F.R.D. 368, 371 (E.D. Va. 1996). Whenever it

appears by suggestion of the parties or otherwi se that the court
| acks jurisdiction of the subject matter, the court shall
dism ss the action. See Fed. R Civ. P. 12(h)(3).

I V. Contentions of the Parties

At bottom the issue before this Court at this tinme is
whet her the FECA, 5 US. C. 8§ 101, et seq., provides the
exclusive remedy for a federal enployee’s injuries sustained in

the performance of that enployee’ s duties. The defendant BATF

10



contends that FECA provides the exclusive remedy and that,
consequently, having recovered under FECA plaintiff Vogrin
cannot thereafter sue and recover under other federal statutes,
specifically the FOA and the Privacy Act. On the other hand,
the plaintiff Vogrin maintains that FECA is not the exclusive
remedy and t hat even having recovered benefits under FECA, he is
still free to pursue renedies under other federal statutes,
including the FOA and the Privacy Act. Specifically, this
Court is called upon to determ ne the applicability of 5 U S.C.
8§ 8116(c) of the FECA and whet her that provision makes recovery
under FECA the exclusive renedy for a plaintiff, thus barring
recovery under other federal statutes.

Title 5, United States Code, Section 8116(c) provides as

foll ows:

The liability of t he Uni t ed St at es or an
instrunentality thereof wunder this subchapter [5
U S.C. 88 8101 et seq.] or an extension thereof wth
respect to the injury or death of an enployee is
exclusive and instead of all other liability of the
United States or the instrunentality to the enpl oyee,
his |l egal represen-tative, spouse, dependents, next of
kin, and any other person otherwise entitled to
recover damages from the United States or the
instrunentality because of the injury or death in a
direct judicial proceeding, in a civil action, or in
admralty, or by an admnistrative or judicial
proceedi ng under a workmen’'s conpensation statute or
under a Federal tort liability statute. However, this
subsection does not apply to a master or a nenber of
a crew of a vessel

Def endant BATF poi nts out that FECA vests with the Secretary
of Labor the power to “adm nister and decide all questions

arising under [FECA].” 5 U. S.C. 8§ 8145. Defendant BATF notes

11



that the Secretary’s action in allowing or denying an award
under FECA is final and not subject to judicial review See

Heilman v. United States, 731 F.2d 1104, 1109 (3d Cir. 1984).

Def endant BATF argues that a federal enployee’s injuries that
are conpensabl e under FECA cannot be conpensated under other
federal renmedi al statutes such as the Privacy Act or the Federal

Tort Clainms Act. See Lyon v. United States, 94 F.R D. 69, 72

(WD. Ckla. 1982). Def endant BATF argues that the procedure
outlined in FECA provides the exclusive nethod of presenting a
conpensable claimresulting fromenploynment related injuries of
federal enployees. The defendant asserts that plaintiff
Vogrin's injuries were covered by FECA and he received an award
for the same psychol ogi cal or psychiatric disability that he now
claims in his FO A and Privacy Act civil action. Defendant BATF
poi nts out that Vogrin has received FECA benefits in the past
and will continue to receive FECA benefits for the psychol ogi cal
injuries which are the same injuries raised in the statutory
claims inthis civil action. Defendant BATF points out that the
exhibits attached to its motion to dism ss clearly reflect that
t he nmedi cal exam ners offering opinions as to plaintiff Vogrin's
psychol ogical injuries all conclude that his injuries were
caused by his work experiences while he was enployed by
def endant BATF. Defendant argues that even if plaintiff had not
sought FECA benefits, all the nedical evidence establishes that

Vogrin's psychological injuries were caused by his enploynment
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rel ati onship and are, therefore, subject solely to the renedi al
provi si ons of FECA. Accordi ngly, defendant BATF states that
Vogrin's exclusive renedy for his all eged psychol ogi cal injuries
is through FECA and the authority of the Secretary of Labor
Plaintiff Vogrin, on the other hand, cites the renedial
provi si ons under the Privacy Act, 5 U S.C. 8 552(a)(g)(1l) as
fol | ows:

Civil renedies. -- Whenever any agency

(C) fails to mmintain any record concerning any
i ndi vidual with such accuracy, relevance, tineliness,
and conpl eteness as i s necessary to assure fairness in
any determnation relating to the qualifications,
character, rights or opportunities of, or benefits to
the individual that nay be nade on the basis of such
record, and consequently a determ nation is made which
is adverse to the individual; or

(D) fails to conply with any other provision of this
section, or any rule promul gated thereunder, in such
a way as to have an adverse effect on an individual,
the individual may bring a civil action against the
agency, and the district court of the United States
shal | have jurisdiction in matters under the
provi si ons of this subsection.
Plaintiff Vogrin, therefore, argues that Congress intended to
encourage the wi dest possible citizens’ enforcenent through the

judicial process of violations of the Privacy Act. See Parks v.

United States Internal Revenue Service, 618 F.2d 677 (10th Cir.

1980) . Plaintiff Vogrin maintains that defendant is nerely
trying to circumvent his right to bring an action under the

Privacy Act and to recover damages provided under that statute

13



by claimng that he has already received FECA benefits.
Plaintiff Vogrin asserts that under case law the injury for
whi ch conpensation is sought must fall within the coverage of
t he FECA. Plaintiff Vogrin notes that the cases cited by
def endant BATF only involve the Federal Tort Clains Act not the
Privacy Act. Plaintiff Vogrin argues that the renedi es provi ded
under the Privacy Act are separate and distinct from
conpensati on recei ved under FECA and that the evidence that has
been presented in this case proves that defendant BATF vi ol at ed
the clear statutory |anguage of the Privacy Act. Finally,
plaintiff believes that defendant has focused its argunent
sol ely upon the psychological injuries sustained by plaintiff
Vogrin. Plaintiff points out that assum ng he can establish an
intentional or willful violation of the Privacy Act, he woul d be
entitled to recover damages which are much broader than the
psychol ogi cal injuries sought under his Privacy Act claim and

under his FECA claim Those damages, plaintiff argues, would

include damages for loss of earning capacity, |oss of
enpl oynent, injury to reputation, |oss of pension rights, as
well as damges for intentional infliction of enotional

distress. Also, plaintiff Vogrin contends that the Privacy Act
violations that remain in this case relate to docunments which
were not disclosed to plaintiff Vogrin until Septenber 1996
nore than three years after the FECA hearing and when plaintiff

Vogrin was no | onger an enpl oyee of defendant BATF.
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In response to plaintiff’s contentions, defendant BATF
contends that plaintiff’s attenpt to receive additiona
conpensation through a Privacy Act suit for psychol ogical
injuries for which he has already been conpensated for under
FECA, is only a “back door effort” by plaintiff Vogrin to
circunmvent the authority of the Secretary of Labor. See Lyon
94 F.R D. at 72. (“A Privacy Act claimis not a back door
mechani sm to subvert the authority bestowed upon the Secretary
of Labor to handl e enpl oyee conpensation cl ai ns. It has |ong
been settled that a procedure outlined in the Federal Enployees
Conmpensation Act (FECA), 5 U . S.C. §8 8101, et seq., provides the
excl usive method of presenting conpensation clainms resulting
from on the job injuries of federal enployees”). Furt her
def endant BATF contends that plaintiff’s Amended Conplaint in
this civil action is nothing nore than an assertion of a common
federal tort claim Def endant BATF points out that prior to
filing this civil action, plaintiff filed an earlier lawsuit in
this Court in which he and his wife asserted conmmon |aw tort
claims against plaintiff’s supervisor, Marc Swartswel der. I n

that civil action, Vogrin, et al. v. United States of Anerica,

Civil Action No. 5:97Cv43, plaintiff Vogrin alleged that
Swart swel der made personnel decisions adversely affecting his
enpl oynent with the federal governnment and that these actions
were intentional and caused him severe enotional distress.

After substituting the United States for Swartswelder as a

15



def endant, this Court dism ssed plaintiff’s Federal Tort Clains
Act | awsuit due to a failure to exhaust adm ni strative renedi es.
Therefore, defendant BATF asserts that plaintiff Vogrininthis
case is nmerely restating his earlier tort action as a Privacy
Act claim

V. Di scussi on

The exclusivity provision contained in 5 U.S.C. 8 8116(¢c)
is clear and unanmbi guous. It specifically provides that the
liability of the United States or an instrumentality thereof
under FECA with respect to the injury of an enployee is
exclusive and is instead of all other liability of the United
States or the instrunentality thereof to the enpl oyee because of
the injury to that enployee in a direct judicial proceeding, in
a civil action, or by an adm nistrative or judicial proceeding
under a federal tort liability statute.

Congress’s purpose in enacting 5 U S.C. 8§ 8116(c) was

expl ained in Lockheed Aircraft Corp. v. United States, 460 U. S.

190, 193-94 (1983), as follows:

[ FECA] was designed to protect the Governnent from

suits under statutes, such as the Federal Tort Clains
Act, that had been enacted to waive the Governnent’s

sovereign inmunity. In enacting this provision,
Congress adopted the principal conprom se -- the “quid
pro quo” -- commonly found in workers’ conpensation

| egi slation: enployees are guaranteed the right to
receive i medi ate, fixed benefits, regardl ess of fault
and without need for litigation, but in return they
| ose the right to sue the Governnent.
There are several cases which apply this exclusivity provision

to suits brought | ater under the Federal Tort Clainms Act. Wile
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there do not appear to be any reported decisions directly
applying the exclusivity provision under the FECA to a
proceedi ng brought under the Privacy Act or FO A, this Court
finds that the exclusivity provision under 5 U S.C. § 8116(c)
clearly provides that FECA is the exclusive renedy in this case.
Consequently, any suit including but not limted to those
brought under the Federal Tort Clains Act would be barred and
t he Court in the subsequent proceedi ng woul d | ack subject matter
jurisdiction. The rationale is a clear one as explained in
Lockheed. Congress adopted the conprom se found in workers

conpensation |egislation to guarantee that federal enployees
coul d receive conmpensation for work-related injuries while, in
return, losing their rights to sue the United States Governnent
or its instrunmentalities.

It appears clear to this Court that plaintiff Vogrin's
injuries were covered by FECA and that he submtted and was
awar ded benefits for psychol ogi cal and psychiatric disabilities.
The medical matters raised in the FECA claim are the sane
matters raised in his Privacy Act civil action. These injuries
were work-related to his enploynent with defendant BATF. The
exclusivity provision contained in 5 U S.C. 8§ 8116(c) precludes
a suit under the Privacy Act even if FECA does not provide
benefits for all of the injuries that plaintiff Vogrin clains.

In Woodruff v. United States of Anerica, 954 F.2d 634, 636 (11th

Cir. 1992), the court stated:

17



Enacted in 1916, FECA provi des workers’ conpensati on
coverage for federal civilian enployees who are
infjured while in the performance of their duties. 5
US C 8§ 8102(a). It is the exclusive renmedy agai nst
the United States for any federal enployee whose
infjuries or death fall wthin the scope of the
statute, and precludes recovery in another direct
judicial proceeding or under a federal tort liability
statute. 5 U.S.C. § 8116(c).

In Ezekiel v. Mchel, 66 F.3d 894 (7th Cir. 1995), a nurse

enpl oyed at a Veterans Adm nistration hospital brought a tort
action against a resident physician at the hospital alleging
that she was accidentally pricked by a contam nated hypoderm c
needl e which the physician had allegedly failed to properly cap
or dispose of. The district court found that the physician was
a federal enployee acting within the scope of his enploynent at
the time of the alleged negligent act. The court then
substituted the United States as the proper defendant under the
Federal Tort Clains Act and the clai mwas dism ssed for |ack of
subject matter jurisdiction with the court ruling that the
plaintiff could not maintain suit against the United States
under the Federal Tort Clains Act because she was a federal
enpl oyee injured on the job and that, therefore, her exclusive
remedy was the FECA, citing the exclusivity provision under 5
U S.C § 8116(c). 1d. at 898.

While the Federal Tort Clains Act and the Privacy Act are
obvi ously not identical in their provisions, there are certain
simlarities to their remedies, particularly the remedi es sought

by plaintiff Vogrin in this action. Indeed, it appears to this
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Court that plaintiff Vogrin has attenpted to use the Privacy Act
as a tort liability statute. The FECA is intended to serve as
a substitute rather than a supplenment for a tort action. See

VWite v. United States, 143 F.3d 232, 234 (5th Cir. 1998). 1In

Giffinv. United States, 703 F.2d 321 (8th Cir. 1983), a United

States Postal Service enployee who allegedly sustained back
injury while enployed by the Service sued the United States
under the Federal Tort Clains Act. The district court dism ssed
the suit on the grounds that the enployee’ s sole remedy was the
FECA. On appeal, the decision was affirnmed. The court in
Giffin stated:

The FECA only applies to a federal enpl oyee injured on

the job. If the injury occurs when the enployee is

not on the job, then the FECA is not the exclusive

remedy -- or even the appropriate remedy. But if the

personal injury did occur on the job -- as concededly

Giffin's did -- then FECA is the exclusive renedy.

That the FECA does not conpensate an enployee with

Giffin' s particular injury is a question of scope of

coverage, not coverage in and of itself.
ld. at 322 (citations omtted).

This Court finds that, based upon the facts in this case,
the fact that plaintiff Vogrin has sought and received benefits
under the FECA precludes his filing suit and pursuing a cause of
action under the FO A and the Privacy Act, because of the
exclusivity provision contained inthe FECA, 5 U S.C. § 8116(c).
Accordingly, this Court is required to dismss this civil action
under Fed. R Civ. P. 12(b)(1) for lack of subject matter

jurisdiction. For the reasons stated above, this Court need not
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address or decide this matter under Fed. R Civ. P. 12(b)(6) or
Fed. R Civ. P. 56.

VI . Concl usi on

Accordingly, defendant’s notion to dism ss under Fed. R
Civ. P. 12(b)(1) is hereby GRANTED, plaintiff’s notion to
suppl enent the record is hereby GRANTED, and the non-jury trial
proceedi ngs conducted herein prior to receiving defendant’s
motion to dismss for |ack of subject matter jurisdiction are
VACATED. It is further ORDERED that this case is hereby
DI SM SSED and STRICKEN from the active docket of this Court.

I T 1S SO ORDERED

The Clerk is directed to transmt copies of this order to
counsel of record herein. Pursuant to Federal Rule of Civil
Procedure 58, the Clerk is DIRECTED to enter judgnment on this
mat t er.

DATED: March 30, 2001

/sl
FREDERI CK P. STAMP, JR
UNI TED STATES DI STRI CT JUDGE
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